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MEMORANDUM OPINION

Therecord reflectsthat the petitioner pleaded guilty and was convicted of misdemeanor theft
on December 10, 1991. Hereceived asix month sentence, suspended except for sixteen daysserved.
Thepetitioner assertsthat in December 1990, hefurther pleaded guilty to three misdemeanor larceny
chargesfor which he states suspended time-served sentenceswere also imposed. No direct appeals
weretaken. On January 20, 2004, the petitioner filed apro se petition for writ of habeas corpus. At
the outset, the petitioner stated that he is presently serving a federa sentence that he asserts was
enhanced asaresult of hisstate court convictions. The petitioner claimed that he entered hisguilty
pleas without the advice of counsel or pleaagreements, that he was not advised of his constitutional
rights, the nature of the charges or the punishment before entering the pleas, and that the indictments
or warrants were constitutionally defective. Thetrial court appointed counsel to the petitioner, but
no amended petitionwasfiled. On August 19, 2004, thetrial court summarily dismissed the petition.
The petitioner, through counsel, timely appeal ed.



Initially, we agree with the state that the petition is subject to dismissal for failure to meet
the statutory requirementsfor pursuing state habeascorpusrelief. SeeT.C.A. 88§29-21-101 - 29-21-
130. The procedura requirementsfor habeas corpusrelief are mandatory and must be scrupul ously
followed. Archer v. State, 851 SW.2d 157, 165 (Tenn. 1993). Other than that convicting him for
theft, the petitioner did not attach to his petition copies of the challenged judgments or give a
satisfactory reason for their absence. See T.C.A. § 29-21-107(b)(2). The petitioner further failsto
state whether thelegality of therestraint has or has not been previously adjudged and whether or not
previous applicationsfor habeas corpusrelief have been made. See T.C.A. §29-21-107(b)(3), (4).

Before this court the petitioner argues only that he is being “restrained” by his Tennessee
judgments for habeas corpus purposes by virtue of the fact that they are being used to enhance the
federa sentence heis presently serving. Our supreme court has expressly rejected this argument.
In Hickman v. State, 153 SW.3d 16, 17 (Tenn. 2004), the court held:

[A] person is not "restrained of liberty" for purposes of the habeas corpus
statute unlessthe challenged judgment itself imposes arestraint upon the petitioner's
freedom of action or movement. Use of the challenged judgment to enhance the
sentence imposed on a separate conviction is not arestraint of liberty sufficient to
permit a habeas corpus challenge to the original conviction long after the sentence
on the original conviction has expired

As noted, while al of the challenged judgments have not been provided, it would appear that the
petitioner’ s purported misdemeanor sentencesimposed in 1990 and 1991 arefully expired. Inshort,
the petitioner has made no showing that heis currently imprisoned or restrained of hisliberty within
the meaning of Code section 29-21-101. Moreover, the petitioner’s claims do not merit relief
because even if proven, they would render the judgments voidable rather than void and are thus
properly the subject of apetition for post-conviction relief. However, construing the petition asone
for post-convictionrelief inthe present caseisnot an option becausethethree-year limitations period
in effect under the former post-conviction procedure act has expired. See T.C.A. § 40-30-102
(1990)(repealed). For each of these reasons, the trial court properly dismissed the petition.

Upon due consideration of the pleadings, the record, and the applicable law, the court
concludes that the petitioner has not established that he is entitled to habeas corpus relief.
Accordingly, the state’ smotionisgranted. Thejudgment of thetrial court isaffirmed in accordance
with Rule 20, Rules of the Court of Criminal Appeals.
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